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DIGEST: 

Where e s t i m a t e d  cost  i n c r e a s e ,  o c c a s i o n e d  by  
amendment, c o n s t i t u t e d ,  a t  minimum, a p p r o x i -  
m a t e l y  11.25 p e r c e n t  o f  d i f f e r e n c e  between l o w  
and second  l o w  b i d  p r i c e s ,  amendment had more 
t h a n  t r i v i a l  or n e g l i g i b l e  e f f e c t  on s t a n d i n g  
o f  b i d d e r s ,  and f a i l u r e  o f  b i d d e r  to  acknowl- 
e d g e  receipt  o f  amendment p r i o r  t o  b i d  o p e n i n g  
was v a l i d  b a s i s  f o r  d e t e r m i n i n g  b i d  to  b e  
n o n r e s p o n s i v e .  

F a c t  t h a t  amendment acknowledged by b i d d e r  
r e f e r e n c e d  p o r t i o n  o f  e a r l i e r  unacknowledged 
amendment d i d  n o t  c o n s t i t u t e  i n c o r p o r a t i o n  o f  
fo rmer  amendment i n t o  l a te r  or acknowledgment  
o f  a l l  p r e v i o u s l y  i s sued  and  unacknowledged 
amendments . 
Even assuming p r o t e s t  was f i l e d  prior to  award 
and c o n t r a c t i n g  o f f i c e r  d i d  n o t  comply w i t h  
r e q u i r e m e n t s  i n  DAR S 2 - 4 0 7 . 8 ( b ) ( 3 )  (1976 ea.) 
b e f o r e  making award ,  s u c h  f a i l u r e  is  p r o c e d u r a l  
d e f e c t  and  d o e s  n o t  a f f e c t  v a l i d i t y  o f  o t h e r -  
w i s e  v a l i d  award. 

M. C. Hodom C o n s t r u c t i o n  Company, I n c .  (Hodom), 
protests t h e  r e j e c t i o n  o f  i t s  b i d  a s  n o n r e s p o n s i v e  f o r  i ts 
f a i l u r e  to  acknowledge  receipt  of amendment N o .  0002 under  
G r i f f i s s  A i r  Force Base i n v i t a t i o n  f o r  b i d s  N o .  F30635-82-B- 
0066. 

W e  d e n y  t h e  protest .  

T h r e e  amendments were i s s u e d  by t h e  A i r  Force. 
Amendment N o .  0001 m e r e l y  e x t e n d e d  t h e  b i d  o p e n i n g  d a t e  and 
is n o t  m a t e r i a l .  Amendment N o .  0002 c o n t a i n e d  addendum 
N o .  1 to t h e  t e c h n i c a l  s p e c i f i c a t i o n s .  Amendment N o .  0003 
added  addendum N o .  2 to  t h e  s p e c i f i c a t i o n s  and s u b s t i t u t e d  
o n e  b u i l d i n g  f o r  a b u i l d i n g  added  by addendum N o .  1, b u t  
l e f t  unchanged o t h e r  s p e c i f i c a t i o n  c h a n g e s  i n c l u d e d  i n  
addendum N o .  1. Hodam acknowledged o n l y  amendment N o .  0003. 
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Hodom argues, first, that its bid was responsive since, 
by acknowledging receipt of addendum No. 2 in its bid, it 
thereby acknowledged receipt of, and agreed to be bound by 
the provisions in, anendment Nos. 0001, 0002 and 0003. 
Hodom alleges it knew of the provisions in amendment 
No. 0002 and considered these in formulating its bid price. 
Hodom further argues that the following language in addendum 
No. 2 incorporates amendment No. 0002 into the invitation 
and gives clear indication that Hodom knew of and intended 
to be bound by the provisions in amendment No. 0002: 

"Substitution: From Addendum bl, dated 23 July 
82: substitute 'B/430' for 
'B/436' in deletion requirement 
for all exterior and interior 
work. " 

Second, Hodom contends that its failure to acknowledge 
amendment No. 0002 was immaterial and may be waived since 
the value of the increased work required by that amendment 
equals only about 0.25 percent of the cost of the entire 
contract. That amount, Hodom states, is trivial when 
compared to the additional $10,000 incurred by the award to 
the second low bidder. 

The contracting officer argues that rejection of the 
Hodom bid was correct because of the materiality of that 
amendment. Amendment No. 0002 changed various technical 
requirements of the specifications and the Government esti- 
mate of the cost impact is approximately $9,156. The con- 
tracting officer also believes that the Hodom acknowledgment 
of amendment No. 0003 can in no way be construed as consti- 
tuting an acknowledgment of the receipt of amendment 
No. 0002. 

The general rule concerning the effect of a bidder's 
failure to acknowledge an amendment prior to bid opening is 
that such a failure cannot be waived if the amendment 
affects in other than a trivial or negligible manner either 
(1) the price, quantity, quality, or delivery requirement or 
( 2 )  the relative standing of the bidders. Defense Acquisi- 
tion Regulation (DAR) 2-405(iv)(B) (1976 ed.). In deter- 
mining the effect of an amendment, we consider the cost 
increase occasioned by the amendment vis-a-vis, in the first 
instance, the total cost of the contract work and, in the 
second instance, the price difference between the low bid 
and the second low bid. Assuming the correctness of the 
agency's estimate of the increased cost, the amendment could 
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no t  be c o n s i d e r e d  to  a f f e c t  t h e  r e l a t i v e  s t a n d i n g  o f  t h e  
b i d d e r s  i n  a t r i v i a l  o r  n e g l i g i b l e  manner.  However, w e  
b e l i e v e  t h e  same may be s a i d  a s  r e g a r d s  t h e  cost  t h a t  Hodom 
would a s s i g n  t o  t h e  amendment. Even a s suming  t h e  amendment 
would i n c r e a s e  t h e  cost  o f  t h e  Hodom b i d  by  o n l y  0.25 per- 
c e n t ,  t h i s  would c o n s t i t u t e  a p p r o x i m a t e l y  11 .25  p e r c e n t  o f  
t h e  $9 ,600  d i f f e r e n c e  be tween t h e  Hodom l o w  b i d  price and  
t h e  price o f  t h e  s e c o n d  l o w  b i d d e r .  W e  c o n s i d e r  t h e  d i f f e r -  
e n c e  to be material .  -- See -- Navaho C o n s t r u c t i o n ,  B-192620, 
J a n u a r y  1 6 ,  1 9 7 9 ,  79-1 C P D  2 4 ,  where  t h e  d i f f e r e n c e  was 
13.34 p e r c e n t .  

W e  d o  n o t  a g r e e  w i t h  Hodom's c o n t e n t i o n  t h a t  s i n c e  a 
p o r t i o n  o f  addendum N o .  1 (amendment  N o .  0002)  was r e f e r r e d  
to i n  addendum N o .  2 ,  e i t h e r  t h i s  r e f e r e n c e  c o n s t i t u t e d  a n  
i n c o r p o r a t i o n  o f  t h e  e n t i r e  addendum i n t o  amendment N o .  0003 
or ,  b y  acknowledg ing  amendment N o .  0003,  Hodom a l so  acknowl-  
edged  t h e  receipt  of a l l  p r e v i o u s  amendments.  Whi l e  t h e  
m e n t i o n  o f  addendum N o .  1 i n  addendum N o .  2 may have  p l a c e d  
Hodom o n  n o t i c e  t h a t  addendum N o .  1 e x i s t e d ,  w e  c a n n o t  con- 
c l u d e  t h a t  Hodom was bound to  comply w i t h  addendum N o .  1 i n  
i t s  e n t i r e t y  m e r e l y  b e c a u s e  i t  acknowledged  receipt  o f  
addendum N o .  2. Addendum N o .  1 i n c l u d e d  c h a n g e s  (mechan- 
i c a l )  to  t h e  s p e c i f i c a t i o n s  o t h e r  t h a n  t h o s e  c o n n e c t e d  w i t h  
t h e  s u b s t i t u t i o n  o f  o n e  b u i l d i n g  f o r  a n o t h e r .  As to  t h e  
a r g u m e n t  t h a t  by  acknowledg ing  amendment N o .  0003, Hodom w a s  
also a c k n o w l e d g i n g  a l l  p r e v i o u s  amendments ,  we have  h e l d  
t h a t  acknowledgment  o f  a l a t e r  amendment d o e s  n o t  c o n s t i t u t e  
acknowledgment  o f  pr ior  amendments. B-175559, May 30, 1972.  

F i n a l l y ,  Hodom h a s  ra i sed  t h e  issue o f  t h e  c o n t r a c t  
b e i n g  awarded  p r i o r  to  t h e  f i n a l  r e s o l u t i o n  o f  i ts  protest  
by  o u r  O f f i c e .  Even a s suming  t h a t  Hodom's p ro tes t  may be 
c o n s i d e r e d  a s  o n e  f i l e d  w i t h  t h e  c o n t r a c t i n g  a g e n c y  and  o u r  
O f f i c e  p r ior  t o  a w a r d ,  t h e  f a i l u r e  o f  t h e  c o n t r a c t i n g  
o f f i c e r  t o  h a n d l e  t h e  p r o t e s t  a s  a p r e a w a r d  p r o t e s t  a s  pro- 
v i d e d  f o r  i n  DAR s 2 - 4 0 7 . 8 ( b ) ( 3 )  (1976  ea . )  is  merely a pro- 
c e d u r a l  d e f i c i e n c y  which  does n o t  a f f e c t  t h e  v a l i d i t y  of a 
p r o p e r l y  awarded  c o n t r a c t .  
to r ies ,  I n c . ,  - B-190528, March 6 ,  1 9 7 8 ,  78-1 CPD 172.  

Dumont --- Oscilloscope -- Labora-  

The protest  is d e n i e d .  
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